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WRULDO DXWKRULW\ OLHV DW WKHSHULSKHU\RIH[HFXWLYHSRZHU DQGDFFRUGLQJO\
WKDW&RQJUHVVHQMR\VGLVFUHWLRQWRLQVXODWHSURVHFXWRULDORIILFLDOV IURP³DW
ZLOO´ UHPRYDO +H UHOLHV RQ WKUHH W\SHV RI DUJXPHQWV FRQVWLWXWLRQDO ODQ
JXDJHWKH³SXEOLFPHDQLQJ´DWWKHWLPHRIWKH&RQYHQWLRQDQGWKHKLVWRU\








FRQFHSWRIFRUH DQGSHULSKHU\ VHFRQGRIIHULQJ DQ DOWHUQDWLYH IUDPHZRUN
IRU GLIIHUHQWLDWLQJ EHWZHHQ FRUH DQG SHULSKHU\ EDVHG RQ WKH SUHVXPSWLRQ
WKDWZH VKRXOG SHUPLW QR LQWHUIHUHQFHZLWK FRQVWLWXWLRQDO SRZHUV WKDW DUH












 , DJUHH ZLWK 3URIHVVRU 6KDQH WKDW KLVWRULFDO DQDO\VLV VXJJHVWV WKDW SURVHFXWLRQ FDQQRW EH
FRQVLGHUHG D FRUH H[HFXWLYH EUDQFK IXQFWLRQ See +DUROG - .UHQWExecutive Control Over Criminal 
Law Enforcement: Some Lessons From History$08/5(9
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6KDQH¶V GLVWLQFWLRQ EHWZHHQ FRUH DQG SHULSKHUDO SUHVLGHQWLDO SRZHUV







FHUQ WR WKH IUDPHUV´ 5HDGLQJ $UWLFOH ,, DV 6KDQH GRHV SULRULWL]HV HDFK
SUHVLGHQWLDO SRZHU H[SOLFLWO\ PHQWLRQHG VXFK DV WKH SRZHU WR QHJRWLDWH
WUHDWLHV FRPPDQG WKH$UPHG )RUFHV RU DSSRLQW RIILFHUV RI WKH8QLWHG
6WDWHVRYHU WKHPRUHJHQHUDOSRZHU WRHQIRUFH WKH ODZVSDVVHGE\&RQ
JUHVVDQG6KDQHDGGVWKDWJHQHUDOODZHQIRUFHPHQWFDQQRWEHDVLPSRUWDQW
EHFDXVH LI&RQJUHVVGHOHJDWHVQRSRZHUWRWKHH[HFXWLYHEUDQFKWKHQWKH
$UWLFOH ,, LQWHUHVW LQ ODZHQIRUFHPHQW LVQRW LPSOLFDWHG7KHSRZHU WRHQ
IRUFHODZLQRWKHUZRUGVLVVXERUGLQDWHGWRWKHSRZHUVH[SOLFLWO\YHVWHGLQ
WKH3UHVLGHQW
$OWKRXJK WKH 6KDQH*LQVEXUJ DSSURDFK KDV LQLWLDO DSSHDO LW EUHDNV
GRZQXSRQDPRUHFRPSOHWHUHDGLQJRI$UWLFOH,,,QFOXGHGLQ$UWLFOH,,DUH
QRWRQO\WKHSRZHUVWRQHJRWLDWHWUHDWLHVDQGFRPPDQGWKH$UPHG)RUFHV





O\ LQ FRPSDULVRQ WR SURVHFXWLRQ0RUHRYHU $UWLFOH ,, WH[WXDOO\ YHVWV WKH
3UHVLGHQWZLWK WKH SRZHU DQG UHVSRQVLELOLW\ WR ³WDNH FDUH´ WR HQIRUFH WKH
ODZVZKLFKFRXOGEHFRQVLGHUHGDFRUHSRZHUXQGHUWKH6KDQH*LQVEXUJ
OLQJXLVWLF DSSURDFK7KH IDFW WKDWD SDUWLFXODU SRZHU LV YHVWHGGLUHFWO\ LQ
WKH3UHVLGHQWXQGHU$UWLFOH,,²DVRSSRVHGWREHLQJWULJJHUHGE\SDVVDJHRI
DODZIURP&RQJUHVVWKDWUHTXLUHVHQIRUFHPHQW²LVQRWDVXIILFLHQWSUR[\RI
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@ CORE VERSUS PERIPHERAL PRESIDENTIAL POWERS 
















SRZHU LV FRQWHPSRUDQHRXVO\ JLYHQ WKH YDVWO\ GLIIHUHQW VRFLHW\ZH OLYH LQ
WRGD\6KDQHZRXOGKDYHDPRUHGLIILFXOWWLPHDUJXLQJWKDWWKHSURVHFXWRUL
DO SRZHU LV QRW FRQVLGHUHG ³FRUH´ E\ FRQWHPSRUDU\ VWDQGDUGV ,Q VKRUW
6KDQH¶VDUJXPHQWIRUGLVWLQJXLVKLQJEHWZHHQFRUHDQGSHULSKHUDOSUHVLGHQ
WLDO SRZHUV EDVHG RQ WKH FRQVWLWXWLRQDO WH[W LV XQSHUVXDVLYH 6XFK DQ DS
SURDFKFDQQRWDFFRXQWIRUWKH)UDPHUV¶GHFLVLRQWRFRPPLWFHUWDLQSRZHUV
WR WKH WH[W DQG OHDYH RWKHUV WR LPSOLFDWLRQ DQG PLVVHV WKH RYHUDOO LP
SRUWDQFHRISUHVLGHQWLDOSRZHUVZLWKLQWKHIUDPHZRUNRIWKH&RQVWLWXWLRQDV
D ZKROH 7R EH VXUH WKHUH LV D VSHFWUXP RI SUHVLGHQWLDO SRZHUV UDQJLQJ
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ODQJXDJH WR ODEHO VRPHSRZHUV ³FRUH´ DQG UHOHJDWH WKH UHPDLQGHU WR VHF
RQGFODVVVWDWXV
A. Presidential Powers Checking Coordinate Branches 
$OWKRXJKQRPHDQLQJIXOUDQNLQJRUKLHUDUFK\RISUHVLGHQWLDOSRZHUVLV
SRVVLEOHZKHWKHUEDVHGRQDQDO\VLVRI WKHFRQVWLWXWLRQDO WH[WRUKLVWRU\ ,





DO PRWLYHV WR UHVLVW WKH HQFURDFKPHQW RI WKH RWKHUV´ ,Q RWKHU ZRUGV
FRQVWLWXWLRQDOSURYLVLRQVVKRXOGQRWEHWUHDWHGHTXDOO\²WKRVHFODLPVFKDO
OHQJLQJDSUHVLGHQWLDOSRZHUWKDWLVLQWHQGHGWRFKHFNFRRUGLQDWHEUDQFKHV





LWV FKHFNV DQG EDODQFHV 7KH PRVW REYLRXV DUH WKH 3UHVLGHQW¶V YHWR DQG
SDUGRQSRZHUV
 9HWRHV
7KH 3UHVLGHQWLDO YHWR LV FULWLFDO WR HQVXULQJ WKDW &RQJUHVV GRHV QRW
RYHUVWHSLWVERXQGV1HLWKHU&RQJUHVVQRUFRXUWVVKRXOGVHFRQGJXHVV WKH
FRQVWLWXWLRQDOLW\RIDSUHVLGHQWLDOYHWR-DPHV0DGLVRQVXPPDUL]HGWKDWWKH





FDVHDURVH IURPDFKDOOHQJH WR WKH.DQVDV OHJLVODWXUH¶VDSSURYDORIDSURSRVHGFRQJUHVVLRQDODPHQG
PHQW WR WKH &RQVWLWXWLRQ NQRZQ DV WKH &KLOG /DERU $PHQGPHQW Id. DW ± 2SSRQHQWV RI WKH





WKH LPSHDFKPHQW SRZHU LQ 1L[RQ Y 8QLWHG 6WDWHV  86  ±  SURYLGHV DQRWKHU
DQDORJ\SeeinfraQRWHV±DQGDFFRPSDQ\LQJWH[W
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YHWR RI D  DSSURSULDWLRQV ELOO WKDWZRXOG KDYH IXQGHG PLOOLRQ LQ
DSSURSULDWLRQVIRUDSXEOLFLQWHJULW\XQLWLQWKH7UDYLV&RXQW\GLVWULFWDWWRU
QH\¶VRIILFHZKLFKZDVKHDGHGE\D'HPRFUDW*RYHUQRU3HUU\KDGWKUHDW





SXEOLF VHUYDQW DQG WKH WULDO FRXUW UHIXVHG WRGLVPLVV WKH LQGLFWPHQW2Q
LQWHUORFXWRU\DSSHDOWKH7H[DV&RXUWRI&ULPLQDO$SSHDOV7H[DV¶KLJKHVW





ILVFDO UHVWUDLQW LQVWHDG RI UHWULEXWLRQ WR MXVWLI\ WKH YHWR2U KHPD\ KDYH
VWDWHG WKDW WKH SURSRVHG SXEOLF LQWHJULW\ XQLW ZDV QRW VWUXFWXUHG ZHOO




  -$0(60$',621127(62)'(%$7(6 ,1 7+( )('(5$/&219(17,212)  DW  2KLR
8QLY3UHVV
  See +DZDLL Y 7UXPS  )G  WK &LU  ,QW¶O 5HIXJHH $VVLVWDQFH 3URMHFW Y
7UXPS)GWK&LU
  3UHVLGHQWLDOYHWRHVRIWHQKDYH LPSOLFDWHGFRQVWLWXWLRQDOYLHZV3UHVLGHQW-DFNVRQYHWRHG WKH





  0DQQ\)HUQDQGH]Texas Court Dismisses Case That Dogged Perry’s Presidential Campaign
1<7,0(6)HEDW$
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
&RXUWVKDYHEHHQUHOXFWDQWWRSHUPLWDWWRUQH\VWRSUREHWKHPLQGVHWRI
3UHVLGHQWVLQRWKHUFRQWH[WVDVZHOO2IPRVWUHOHYDQFHWKH6XSUHPH&RXUW
LQNixon v. Fitzgerald KHOGWKDW3UHVLGHQWVFDQQRWEHVXHGLQGLYLGXDOO\IRU
FRQVWLWXWLRQDOKDUPVDOOHJHGO\LQIOLFWHGGXULQJWKHLUDGPLQLVWUDWLRQV7KH
&RXUW H[SODLQHG LQSDUW WKDW ³>E@HFDXVHRI WKH VLQJXODU LPSRUWDQFHRI WKH
3UHVLGHQW¶VGXWLHV GLYHUVLRQRIKLV HQHUJLHVE\FRQFHUQZLWKSULYDWH ODZ







XSRQ WKH3UHVLGHQW FDQQRWEH QDUURZHGRU FXW GRZQE\&RQJUHVV´ DQG
WKHUHVKRXOGEHQRMXGLFLDOUHYLHZDVZHOOEHFDXVHWKHFKHFNLQJIXQFWLRQRI
WKH YHWR PLJKW RWKHUZLVH EH XQGHUPLQHG 7KH ODFN RI MXGLFLDO UHYLHZ















  See also&OLQWRQY-RQHV86±KROGLQJWKDWSUHVLGHQWLDO LPPXQLW\
GRHVQRWQHFHVVDULO\H[WHQGWRVXLWIRULQMXULHVVXVWDLQHGSULRUWRRIILFH
  3RFNHW9HWR&DVH86±
  1RWH WKDW H[HUFLVH RI D OLQH LWHP YHWR LV GLIIHUHQW LQ WKDW WKH OHJLVODWXUH DQG JRYHUQRUPD\
GLVDJUHHDVWRZKDWLVDSURSHUVXEMHFWIRUXWLOL]DWLRQRIDOLQHLWHPYHWRSee, e.g.&ROR*HQ$VVHPEO\
Y2ZHQV3G&ROR%XWFRXUWVZLOOQRWVHFRQGJXHVVWKHSURSULHW\RIWKHYHWRLWVHOI
  See, e.g.6DUL+RUZLW]Obama grants final 330 commutations to nonviolent drug offenders
:$6+ 3267 -DQ   KWWSVZZZZDVKLQJWRQSRVWFRPZRUOGQDWLRQDOVHFXULW\REDPDJUDQWV
ILQDOFRPPXWDWLRQVWRQRQYLROHQWGUXJRIIHQGHUVGHGHF
HGHFFDIDBVWRU\KWPO"XWPBWHUP EHFDGH>KWWSVSHUPDFF6+;&7$)@
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ZDU VSHHFK DQG 3UHVLGHQW&DUWHU FRPPXWHG 3DWW\+HDUVW¶V VHQWHQFH IRU
EXUJODU\DIWHUKHUNLGQDSSLQJDQGDOOHJHGEUDLQZDVKLQJE\WKH6\PELRQHVH
/LEHUDWLRQ $UP\ *LYHQ WKDW WKH SDUGRQ SRZHU VHUYHV LQ ODUJH SDUW WR
FKHFNFRRUGLQDWHEUDQFKHVZHVKRXOGEHZDU\RIFRQJUHVVLRQDOUHJXODWLRQ
RUMXGLFLDOUHYLHZ
,QGHHG LQ United States v. Klein WKH 6XSUHPH &RXUW FRQVLGHUHG D
FRQJUHVVLRQDOHIIRUWWRXQGHUFXW3UHVLGHQW/LQFROQ¶VDPQHVW\WRWKRVH





QHVW\ ZHUH FRQFOXVLYHO\ SUHVXPHG GLVOR\DO 7KH &RXUW LQYDOLGDWHG WKH
VWDWXWHLQSDUWIRU³LQIULQJLQJWKHFRQVWLWXWLRQDOSRZHURIWKH([HFXWLYH´
1RUVKRXOG&RQJUHVVEHDEOHWRUHJXODWHSDUGRQVWKURXJKXVHRIWKHDSSUR
SULDWLRQVSRZHU ,Q&RQJUHVV LQFOXGHG LQ WZRDSSURSULDWLRQVELOOV D
SURYLVLRQ GHQ\LQJ IXQGV WR 3UHVLGHQW &DUWHU WR LPSOHPHQW D SDUGRQ IRU
WKRVH ZKR HYDGHG WKH GUDIW GXULQJ WKH 9LHWQDP:DU $OWKRXJK VXEVH









  President Harding Pardons Eugene V. Debs 72'$< ,1 &/ +,67 'HF  
KWWSWRGD\LQFOKFRP"HYHQW SUHVLGHQWKDUGLQJSDUGRQVHXJHQHYGHEV >KWWSVSHUPDFF::3
7'8@







  'HEUD&DVVHQV:HLVVChemerinsky brief argues Trump’s pardon of Arpaio is void$%$-
6HSW   KWWSZZZDEDMRXUQDOFRPQHZVDUWLFOHFKHPHULQVN\EULHIDUJXHVWUXPSVSDUGRQ
RIBDUSDLRBLVBYRLG>KWWSVSHUPDFF;&5;3(4@
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1HLWKHU WKHPRWLYHVQRU LPSDFW RI SDUGRQV KRZHYHU VKRXOG EH VHF
RQGJXHVVHG LQFRXUW*LYHQ WKDW UHDVRQV IRUSDUGRQVDUH UDUHO\SURYLGHG








,Q WKH $USDLR FRQWH[W DPLFL¶V DUJXPHQW WKDW WKH 3UHVLGHQW¶V SDUGRQ
SRZHUGRHVQRWH[WHQG WR IRUPHUSXEOLFRIILFLDOV DFFXVHGRUFRQYLFWHGRI
YLRODWLQJ FRQVWLWXWLRQDO ULJKWV VLPLODUO\ LV XQSHUVXDVLYH $V D KLVWRULFDO
PDWWHU3UHVLGHQW)RUGSDUGRQHG3UHVLGHQW1L[RQHYHQ WKRXJKKHZDVDF
FXVHGRIYLRODWLQJ FRQVWLWXWLRQDO ULJKWV3UHVLGHQW/LQFROQ¶V DPQHVW\ IRU
&RQIHGHUDWH OHDGHUV DFFXVHG RI GLVOR\DOW\ DOVR YLYLGO\ GHPRQVWUDWHV WKH
DKLVWRULFDOQDWXUHRIWKHDUJXPHQW,WZRXOGEHGLIILFXOWWRWHDVHRXWDWKHRU\
XQGHU RXU V\VWHP RI VHSDUDWLRQ RI SRZHUV WR UHYLHZ WKH OHJLWLPDF\ RI D






HFXWLRQ RU SUHYHQW SDUGRQV ,QGHHG 3UHVLGHQWV PD\ QHLWKHU WUXVW WKDW

  0DUWLQ+5HGLVK2SLQLRQA Pardon for Arpaio Would Put Trump in Uncharted Territory
1< 7,0(6 $XJ   KWWSVZZZQ\WLPHVFRPRSLQLRQWUXPSDUSDLRSDUGRQ
DUL]RQDVKHULIIKWPO>KWWSVSHUPDFF;%3)'@/DXUHQFH+7ULEH	5RQ)HLQTrump’s pardon of 




  See also0XUSK\ Y )RUG  ) 6XSS  ± :'0LFK  SXUSRUWLQJ WR
UHYLHZ WKH UHDVRQDEOHQHVVRI WKHSDUGRQEXW GLVPLVVLQJ WKH FKDOOHQJH WR WKHSDUGRQDIWHU FXUVRU\ UH
YLHZ
  /LQGD56Y5LFKDUG'86H[SODLQLQJWKDW³DSULYDWHFLWL]HQODFNVD
MXGLFLDOO\FRJQL]DEOH LQWHUHVW LQ WKHSURVHFXWLRQRUQRQSURVHFXWLRQRIDQRWKHU´HYHQZKHQWKHSULYDWH
FLWL]HQKDVEHHQYLFWLPL]HG
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LQ WKHYLFWLPIRU WKH IXWXUHDQG WKUHDWHQ'XH3URFHVVRU(TXDO3URWHFWLRQ
LQWHUHVWV(DFKWLPHDPXUGHUHURUWKLHILVSDUGRQHGDYLFWLPPD\IHDUIX
WXUHKDUP0RUHRYHU3UHVLGHQW%XVK¶VSDUGRQRI&DVSDU:HLQEHUJHUDQG
RWKHUV IRU WKHLU DFWLRQV GXULQJ WKH ,UDQ &RQWUD VFDQGDO FRXOG KDYH EHHQ
YLHZHGDVDSOHGJHWRH[FXVHSXEOLFRIILFLDOVZKRHQJDJHGLQIXWXUHLOOHJDO
VXEWHUIXJHVRQEHKDOIRIWKHDGPLQLVWUDWLRQ(YHQ3UHVLGHQW:DVKLQJWRQ¶V











WKH VHSDUDWLRQ RI SRZHUV WKH ODWWHU VKRXOG SUHYDLO %XW WKDW KLHUDUFK\
VKRXOG QRW EH VXUSULVLQJ EHFDXVH WKH )UDPHUV GHVLJQHG WKH VHSDUDWLRQ RI
SRZHUV WR WKHHQGRI VDIHJXDUGLQJ LQGLYLGXDO OLEHUW\RYHU WKH ORQJKDXO




  See, e.g.1HZVZHHN6WDIIAnatomy of a Pardon: Why Weinberger Walked1(:6:((.-DQ
  KWWSVZZZQHZVZHHNFRPDQDWRP\SDUGRQZK\ZHLQEHUJHUZDONHG >KWWSV
SHUPDFF&&6&@
  3UHVLGHQW:DVKLQJWRQLQSDUWGHIHQGHGWKHSDUGRQRQWKHJURXQGRISDVW³DVVXUDQFHV´KHKDG




WXFN\See+DUROG-.UHQWConditioning the President’s Conditional Pardon Power&$/,)/5(9
Q
  See, e.g.:,//,$0%*:<17+(0($1,1*2)7+(6(3$5$7,212)32:(56$1$1$/<6,6
2)7+('2&75,1()520,7625,*,1727+($'237,212)7+(81,7('67$7(6&2167,787,21±
0-&9,/(&2167,787,21$/,60$1'7+(6(3$5$7,212)32:(56±GHG
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GLVFUHWLRQDU\ H[HUFLVH RI WKDW SUHVLGHQWLDO SRZHU²ZKHWKHU IRU JRRG RU
EDG²LQWKHIXWXUH
$QDO\VLVRI WKH3UHVLGHQW¶VSDUGRQDQGYHWRSRZHUVPLUURUV WKH6HQ
DWH¶V SRZHU RI LPSHDFKPHQW 7KH 6XSUHPH &RXUW LQ Nixon v. United 
States UHIXVHG WR UHYLHZD MXGJH¶V FKDOOHQJH WRKLV LPSHDFKPHQWE\ WKH
6HQDWH ,Q VRGRLQJ WKH&RXUW VWUHVVHG WKH FULWLFDO UROH WKDW LPSHDFKPHQW






RI WKH 6HQDWH¶V LPSHDFKPHQW DXWKRULW\ 7KH FRXUW VXERUGLQDWHG -XGJH




IHUHQFH IURP&RQJUHVV 7KH SDUGRQ SRZHU FDQ EH DEXVHG EXW LW LV WKH
3UHVLGHQW¶VFDOOWRPDNH²VXEMHFWRQO\WRDFFRXQWDELOLW\DWWKHSROOVRULP
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WKH $WWRUQH\ *HQHUDO IURP SOHQDU\ UHPRYDO ZRXOG EOXQW WKH 3UHVLGHQW¶V
DELOLW\ WRSODFHKLVRUKHUVWDPSRQ ODZH[HFXWLRQZKHWKHULQWKHFLYLORU
FULPLQDOFRQWH[W5HTXLULQJ³FDXVH´EHIRUHGLVPLVVDODQGSHUPLWWLQJMXGL






WKHSRZHURI&RQJUHVVRU WKH MXGLFLDU\&RQJUHVVFDQVWLOOSDVV ODZVDQG
WKH MXGLFLDU\ FDQ LQWHUSUHW DQGDSSO\ WKHP LUUHVSHFWLYHRI WKH3UHVLGHQW¶V





3UHVLGHQWLDO SRZHUV WKDW GR QRW VHUYH D FULWLFDO FKHFNLQJ IXQFWLRQ
QRQHWKHOHVV PXVW EH DFFRPPRGDWHG ZLWK WKRVH RI FRRUGLQDWH EUDQFKHV
*LYHQWKDWWKHSRZHUVRIFRRUGLQDWHEUDQFKHVLQHYLWDEO\FODVKVRPHIRUP
RIEDODQFLQJLVLQHYLWDEOH6KDQHHYLGHQWO\LVRIWKHYLHZWKDWLQWKHHYHQW
RI D FODVK&RQJUHVVSUHYDLOV%XWZK\"&RQJUHVVQHYHUKDVHQMR\HG IUHH
UHLQ WR UHJXODWH DOO SUHVLGHQWLDO SRZHUV RXWVLGH WKH FRUH ([DPSOHV DUH
PDQ\&RQJUHVVFDQUHJXODWHSUHVLGHQWLDOSDSHUVEXWFRXUWVKDYHZHLJKHG
WKDWLQWHUHVWDJDLQVWSUHVLGHQWLDOSULYLOHJHZKLFK,GRXEW6KDQHZRXOGFRQ
VLGHU FRUH LQ DQ\ ZD\ &RQJUHVV DOVR KDV WKH GLVFUHWLRQ WR SURYLGH IRU
PLQHUDO H[SORUDWLRQ RQ IHGHUDO ODQGV EXW WKH 3UHVLGHQWPD\ VWLOO HQMR\ D
UHVLGXDO ULJKW WR SURWHFW FHUWDLQ IHGHUDO ODQGV IURP SULYDWH H[SORLWDWLRQ²

  See1L[RQY$GP¶URI*HQ6HUYV86
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DQRWKHUSUHVLGHQWLDOSRZHUDW WKHSHULSKHU\ ,Q VKRUW&RQJUHVVGRHVQRW
KDYH WKH GLVFUHWLRQ WR DEULGJH D SUHVLGHQWLDO RU MXGLFLDO SRZHU PHUHO\
EHFDXVHLWLVQRWFRQVLGHUHG³FRUH´ZKHWKHUXQGHU6KDQH¶VGHILQLWLRQRUP\
RZQ$OWKRXJKFRQJUHVVLRQDOUHJXODWLRQRIVXFKSRZHUV LVQRWSUHVXPS




LQ  WKDW IRUEDGH 3UHVLGHQW$QGUHZ -RKQVRQ IURP GLVPLVVLQJ DQ\ H[
HFXWLYHRIILFLDOZLWKRXW WKHFRQVHQWRI WKH6HQDWH-RKQVRQ¶VGLVFKDUJHRI
6HFUHWDU\RI:DU(GZLQ6WDQWRQZLWKRXWWKH6HQDWH¶VDSSURYDOSUHFLSLWDWHG
-RKQVRQ¶V LPSHDFKPHQWE\ WKH+RXVH DQGQHDU FRQYLFWLRQE\ WKH6HQDWH
7KHKLVWRULFDOFRQVHQVXV LV WKDW WKH7HQXUHRI2IILFH$FWZDVXQFRQVWLWX
WLRQDO LQ OLPLWLQJ WKH 3UHVLGHQW¶V UHPRYDO DXWKRULW\ 3URIHVVRU 6KDQH
PLJKW UHVSRQGWKDW WKH7HQXUHRI2IILFH$FWH[DPSOH LVGLIIHUHQWEHFDXVH
&RQJUHVV GLUHFWO\ DXJPHQWHG LWV RZQ SRZHU E\ FRQGLWLRQLQJ UHPRYDO RQ
6HQDWHDSSURYDO3HUKDSVEXW WKHH[DPSOHVXJJHVWV WKDWEDODQFLQJDPRQJ
WKHEUDQFKHVPXVWVWLOO WDNHSODFHHYHQZKHQDSHULSKHUDOSRZHU LV LPSOL
FDWHG
)RU DQRWKHU H[DPSOH FRQVLGHU WKDW DIWHU 3UHVLGHQW &OHYHODQG GLV
FKDUJHG WKH86$WWRUQH\ IURP$ODEDPD LQKH UHIXVHG&RQJUHVV¶V
VXEVHTXHQW UHTXHVW IRU LQIRUPDWLRQDVWRWKHUHDVRQVIRU WKHUHPRYDO7KH
6HQDWH SDVVHG D UHVROXWLRQ FRQGHPQLQJ &OHYHODQG¶V LQWUDQVLJHQFH DQG
&OHYHODQGUHWRUWHGWKDWWKH6HQDWHKDGQRULJKW³WRVLWLQMXGJPHQWXSRQWKH
H[HUFLVHRIP\H[FOXVLYHGLVFUHWLRQDQGH[HFXWLYHIXQFWLRQIRUZKLFK,DP
VROHO\UHVSRQVLEOH WR WKHSHRSOH´6KRXOGWKH6HQDWHKDYHDULJKW WR WKDW
LQIRUPDWLRQ" $JDLQ WKH DQVZHU VKRXOG QRW DXWRPDWLFDOO\ EH \HV PHUHO\
EHFDXVHWKHUHPRYDODXWKRULW\LVQRWFRQVLGHUHG³FRUH´)RUDWKLUGH[DP
SOH &RQJUHVV PLJKW GHILQH WKH ³FDXVH´ QHHGHG IRU UHPRYDO QDUURZO\ DV
FULPLQDOEHKDYLRU6XFKDGUDVWLFUHVWULFWLRQRIWKHUHDVRQVDOORZHGIRUUH




  6LPLODUO\ WKHUH LVXQGRXEWHGFRQJUHVVLRQDOSRZHU WRKHOS WKH MXGLFLDU\SROLFH LWVHOIEXWWKH
$UWLFOH ,,, LQWHUHVW LQLQGHSHQGHQFHPXVWEHFRQVLGHUHG²HYHQLI WKHIUDPHZRUNIRU MXGLFLDOGLVFLSOLQH
IDOOV RXWVLGH WKH FRUH$UWLFOH ,,, SRZHU RI MXGLFLDO UHYLHZSee, e.g. In re &HUWDLQ&RPSODLQWV8QGHU
,QYHVWLJDWLRQE\DQ,QYHVWLJDWLQJ&RPP)G±WK&LU
  See, e.g.(5:,1&+(0(5,16.<&2167,787,21$//$:35,1&,3/(6$1'32/,&(6VW
HG
  President Grover Cleveland, Message to the Senate on the President’s Power of Removal and 
Suspension, 1 March 1886 in$&203,/$7,212) 7+(0(66$*(6 $1' 3$3(56 2) 7+( 35(6,'(176
-DPHV'5LFKDUGVRQHG
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,QRWKHUZRUGV&RQJUHVVPD\LQWHUIHUHZLWKFULPLQDOSURVHFXWLRQVLQ
PDQ\ ZD\V &RQJUHVV PD\ SODFH FRQGLWLRQV RQ SURVHFXWLRQV OLPLW WKHLU
GXUDWLRQ RU XQGHUFXW SURVHFXWRULDO FRQILGHQWLDOLW\ $ EDODQFLQJ WHVW RI
VRPHQDWXUHLVQHHGHGWRZHLJKFRQJUHVVLRQDOSUHURJDWLYHVDJDLQVWWKH$U
WLFOH ,, LQWHUHVW LQHIIHFWLYHVXSHUYLVLRQDQGGLVFKDUJHRI WKHSURVHFXWRULDO
IXQFWLRQ6KDQH¶VDQDO\VLVDSSDUHQWO\GRHVQRWSHUPLWVXFKEDODQFLQJ
2IFRXUVH6KDQHPLJKWUHO\RQKLVWRU\WRFRQFOXGHWKDWWKH6XSUHPH
&RXUW¶V GHFLVLRQV LQ Myers v. United States Humphrey’s Executor v. 
United States DQGMorrison v. Olson GUHZ WKH EDODQFH EHWZHHQ FRQ
JUHVVLRQDODQGH[HFXWLYH DXWKRULW\XQZLVHO\Myers KHOG WKDW WKH UHPRYDO
DXWKRULW\IROORZHGWKHDSSRLQWPHQWDXWKRULW\VXFK WKDW WKH3UHVLGHQWPXVW
EHDEOHWRUHPRYHDOOVXSHULRURIILFHUVZLWKLQWKHH[HFXWLYHEUDQFKDWZLOO
7KH &RXUW LQHumphrey’s Executor v. United States DOVR UHFRJQL]HG WKH
LPSRUWDQFHRIWKH3UHVLGHQW¶VH[HUFLVHRIWKHSOHQDU\UHPRYDODXWKRULW\EXW
SHUPLWWHG&RQJUHVV WR FDELQ WKH UHPRYDO DXWKRULW\ IRU RIILFHUV H[HUFLVLQJ
TXDVLOHJLVODWLYHDQGTXDVLMXGLFLDOSRZHUV$QGWKH&RXUWPRUHUHFHQWO\
LQMorrison v. Olson KHOG WKDW3UHVLGHQWVPXVWEH DEOH WR UHPRYHDWZLOO
RIILFHUVZKHQWRGRVRLVFULWLFDOWRSHUIRUPWKHLUFRQVWLWXWLRQDOO\DVVLJQHG
GXWLHV
6KDQH UHMHFWV DOO RI WKRVH DSSURDFKHV DQG DSSDUHQWO\ FRQFOXGHV WKDW
&RQJUHVVVKRXOGH[HUFLVHWKHGLVFUHWLRQWRGHWHUPLQHZKHWKHUWKH3UHVLGHQW
FDQ H[HUFLVH WKH SOHQDU\ UHPRYDO DXWKRULW\ IRUall H[HFXWLYH EUDQFK RIIL
FLDOV%XWWKDWFRQFOXVLRQFDQRQO\IROORZIURPDQXQH[SODLQHGEDODQFH²WR
6KDQH&RQJUHVV¶SRZHUWRLQVXODWHH[HFXWLYHEUDQFKRIILFLDOVIURPSOHQDU\
UHPRYDO LV IDUPRUH LPSRUWDQW WKDQ WKHH[HFXWLYH LQWHUHVW LQ ODZHQIRUFH
PHQW%DVHGRQWKHFRQVWLWXWLRQDOWH[WWKHUHLVQRZD\RIFKRRVLQJZKLFK
WHVW WR DGRSW IRUGHWHUPLQLQJZKHQ&RQJUHVV FDQ OLPLW WKH3UHVLGHQW¶V UH
PRYDODXWKRULW\%DVHGRQWKHKLVWRU\DW WKH)RXQGLQJ ,DJUHHWKDW6KDQH
KDVDVWURQJDUJXPHQW<HWJLYHQWKHYHU\GLIIHUHQWZRUOGZHOLYHLQWRGD\
WKHGHFLVLRQLQMorrison v. Olson VHQVLEO\FRQWHPSODWHVWKDWDFFRPPRGD
WLRQV EHWZHHQ WKH H[HFXWLYH DQG OHJLVODWLYH EUDQFKHVPXVW EHPDGH RQ D
VLWXDWLRQE\VLWXDWLRQEDVLV7KHYDVWGHOHJDWLRQVIURP&RQJUHVVWRWKHH[
HFXWLYH EUDQFKZKLFKZHUH QRW IRUHVHHQ E\ WKH)UDPHUV KDYHPDJQLILHG
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WDU\RI'HIHQVHDQGRWKHUNH\RIILFHUVWRHQVXUHVXIILFLHQWFRQWURODQGDF
FRXQWDELOLW\ IRU WKH H[HUFLVH RI KLV SRZHUV ZKLOH &RQJUHVV FDQ GHFLGH
ZKHWKHUWRLQVXODWHWKHUHPRYDORIWKHRWKHUV
7KHTXHVWLRQUHPDLQVZKHWKHU&RQJUHVVFDQSURWHFWWKHVSHFLDOFRXQ
VHO DQG $WWRUQH\ *HQHUDO IURP SOHQDU\ UHPRYDO 7KH 6XSUHPH &RXUW LQ
Morrison v. Olson DOUHDG\DQVZHUHGWKHTXHVWLRQZLWKUHVSHFWWRWKHVSHFLDO
FRXQVHO²&RQJUHVV FDQ VKLHOG D VSHFLDO FRXQVHO IURP DW ZLOO UHPRYDO
$QG6KDQH¶VKLVWRULFDOIRFXVDVZHOODVKLVVWUHVVRQ³SXEOLFPHDQLQJ´DW














EUDQFK ZLWK WKH FKHFNV FRQVWLWXWLRQDOO\ DVVLJQHG WR DQRWKHU VKRXOG SUH
VXPSWLYHO\EH LQYDOLGHYHQ WKRXJKRWKHUFODVKHVFDQQRWEHVR UHDGLO\ UH
VROYHG7KHFKHFNVDQGEDODQFHVSHUVSHFWLYHSURYLGHVDW OHDVWRQHVRUWLQJ
PHFKDQLVPWRKHOSUHVROYHDVXEVHWRIVHSDUDWLRQRISRZHUVFKDOOHQJHV,Q






WLYH VXSHUYLVLRQ 6KDQH WLOWV WRZDUGV&RQJUHVV EXW WKH6XSUHPH&RXUW LQ
Morrison v. Olson SODXVLEO\ KDV WLOWHG WRZDUG WKHPLGGOH DQG JLYHQ WKH

  $OWKRXJK&RQJUHVV GLGQRW FUHDWH WKHPHFKDQLVP WKDW OHG WRKLULQJ5REHUW0XHOOHU'2-¶V
DSSRLQWPHQWPHPRSOHGJHGSURWHFWLRQIURPDWZLOOUHPRYDOSee-RVK%ODFNPDQCould Trump Remove 
Special Counsel Robert Mueller? Lessons from Watergate /$:)$5( 0D\    30
KWWSVZZZODZIDUHEORJFRPFRXOGWUXPSUHPRYHVSHFLDOFRXQVHOUREHUWPXHOOHUOHVVRQVZDWHUJDWH
>KWWSVSHUPDFF<*'.$@
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FULWLFDOQDWXUHRIFULPLQDODQGFLYLOODZHQIRUFHPHQWWRGD\GRQHVRSHUVXD
VLYHO\
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